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Settlement Agreement

 

The Tribunal hereby confirms the settlement agreement as agreed to and
proposed by the Competition Commission and United Stations (Pty) Ltd annexed
marked “A” together with the addendum thereto, annexed marked “A1”.

e

Wan a/\ 20 June 2018
Presiding’ Member Date
Ms Mondo Mazwai

 

Concurring: Ms Andiswa Ndont and Prof. Fiona Tregenna
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PORDENT

CONSENTAGREEWENTINTERMSOFSECTION 40DAS READ WITHSECTIONS
SG(T}(@)N) ARG EB((b) GF THE COMPETITION Act, NO, 89 OF 1998 (AS
AMENDED), BETWEEN THE COMPETITION COMMISGION AND UNITED
‘STATIONS (PTY)-LEB IN RESPECT-OF A CONTRAVENTION OF SECTIONS
4(1Mb}i) OF THE COMPETITION ACT, NO. 89 OF 1998

The Competition Comralssion and Untied Statlons (Py) Lid hereby agree thet an

application ba madefo the Competition Tribunal for the Confirmation of this Consent

Agieement as an order of the Tribunalin terme of Section 46D as read with Sections

SEC aydl) and 58(1)(b) of the Competition Act, No. 89 of “4998, as arnended, in

respect of contraventions af section 4(1)(b)() af the Act, on the terms set out below,

1, BERINITIONS

Forthe purposes ofthis consent agreementtheNefollowing defritione ahall apply

1.4 “Actmeans the Competition Aci, No. 88 of 1906, as amended:

12 “Acerédiied Media Agents”means advertising agents endorsed by MCC

through Gerex and have provided security to MOC. MGG holds securities far Its

2 Mo, GRRcoipohoremes(g

 

 

  



 

13

16

1?

16

18

1,10

members (riedia awnere) on behalf of an eccradited mediz agency,

“Bleek People” heare ihe same meaning as thet set aut in seclion 1 of the

Broad Based Black Econarnic Empowerment Act 83 of 2003 ae amended;

‘enpnlesion" moans the Compeiiten Commission of South Africa, a statutary

body established in terre of sectlon 19 of the Act, with ite princigel bushiase

address at 14Floor, Mulaye Building (Bleck C), the DTI Gampus, 77 Meinijies

Street, Sunnyside, Pretoria, Gauteng;

"Sonmiagioner” means the Commissionerof the Cormrmiesion, appolnted in

ferme of sectlon 22 of the Act;

“Complaints” means the complaints initiated by theCommisslaner in terms of

section 49B(1) of the Act under case numbers 201 1NovS779 and 2016De00685

and 2017060028;

"Consent Ageseniert means this Agreement duly signed and concluded

between the Commission and United Stations (Pty) Ltd;

"CoreX" mears Corexalance (Pty) Lid, a company duly incorporated underthe

laws of the Republic of South Africa with ite principal place of business at

Bullding A, Office 103, Cresta Junctlon, Cnr of Beyers Naude and Judges

Streal, Cresla, Geuteng;

"Eeonanile Geveloumient Fund" means the fund referred to in paragraph 7.2

below;

‘Ecenoris Development Fured (anagermeans Media Development and

eho
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Dlveraiiy Agency,

SEG" means the Meda Credit Co-ordinators, & ner-proft company duly

 

incorporated under Gre laws of the Republic af South Attica with tis principal

place of business at Building A, Office 108, Cresta dunction, Cur of Beyers

dee Siract, Cresta, Goulerig;

 

"wed Eembere” means media owners thet fave subseribed with MOG and

are active in the provision of advertising space,

“RDGAmeans Medla Development and Diversity Agency & juristic persar

established in terme of section 2 of the Media Development and Diversity

Agency Act no 74 of 2002, as amended, with ite principal place businase

address at tat Fleor, 8 St Davids Place, Paricown, Johannesburg, Gauteng:

"“Guatitying Gall Avencles" means those agencias which meel the crilerla

set out in the Broad Based Black Econeria Eropowerrnent Act §3 of 2003 and

the codes of good practice lasued thereunder;

‘Guat Agencies” means media cr modia related agencies ar organisations

with @ iurnover not excegding REO O00 OOU (iffy million rand) and which are

majority owned by Black People;

“Tribunal” means the Competition Trbunal of South Africa, a statutory bady

established in tenna ofsection 26 of the Act, with fe pringlpal place of business

at 3“ Floor, Mulaya Building (Block ©), the DTI Campus, 77 Malnfjles Streal,

Sunnyside, Pretoria, Sauieng.

“Unlied Gtations” means United Siation (Ply) Lid @ private company
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“ incorporsted underthe company lewe of South Alvica,with ts prineipal place of

busiiese ail Black A, Oxtord Office Park, & 8th St, Houghton Estate,

Johannesburg, 2193,

    2, WUOSIOMS INVESTIGATIONS ARIS FINDINGS

24 fa November 2041, the Commission Initiated ¢ complaint in terms of section

49(B)(1) of the Act (under case number 2011NovS779) against Avasa Media

Limited CAvusa’}, Caxton Community Newspapers Limited (‘Gaxton’),

Independent Newspapers Proprietary Limited (Independent News’), NediaZ4

Limited (Bedis 24°), Racmark Proprietary Limited (“Hectlamark’}

(collecdively, the "respondents") and MCG.

2% In Decamber 2015 (under case mumber 2016Dec06@5) the Gonimlssion

exparided theinitial complaint to Include 24 additional respondents. in October

2017 the Commission further expanded the inified complaint (o include another

respondent.

2.8 The allegations against the respondents are that

251 through the medium of the MCC, the respondents agreed to offer

sinliar discousts and payment terme to advertising agencies that

place adveriisements with MCC members. For aocradited agencies,

the discount offeredis 16.8% for all payments made within 48 days of

the date of the statement while for tha most part the discount offered

jo nonacuiediied agencies is 15% for payments made within the

same period.
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respect of all adverts (hat the advertising agencies withdraw 24 hours

befere publication.

The resnondenia es members of the MCC eroploy services of an

  samesment offutennediary company called Cores te periormthe riskaiy  

advertising agencies for purposes af impaalig the above setilement

dlecourd struckie and fens on advertising agenciss.

‘The Cornmiasion found thet the above mentioned practices by the

respondents gave rise fo a restretion of competition amangst

conmipeding respondents In that they did nat Independently determine

an element of a price In the fort: of dlecount or trading terms. These

practices amount to price fixing and the fixing of trading conditions in

contraventions of section 4(1){b)d) of the Act.

ADMISSION OF LIABILITY

United Stations adits that It engaged in the protiblted practices set out in

clause 2 abave In contravention of sections 4(1)(b)() of the Act.

CO-OPERATION

Insofer aa ihe Commission is aware, United Stations:

hes provided the Gornmission with truthful and tinely disclosure, including

information in its possession or underfis control, relating to the prohibited

practices;

 

 
  



 

  

 

us has provided fall ane expeditious co-eperation to the Commission
concercing the prohibited Bradtices;

+

.
My ets ome pt

49 has Caanert ig Shgage in the prohlbtied practices and hag alea ceased to
be a meniberofthe MOC:

2B& has nat destroyed, fetsifiad OF Coneeeled Infonnation, evidence and
documents relating to the prohibited practices: and

48 has not misreprasented or mace © wilful ar negligent misrapresentation
conceming the material facts of any prohibited practice or otherwise acted
shoneetly,

&, FUTURE CONDUCT

Untied Stations agrees and undartakes to:

a4 provide the Commission with full and expeditious co-operation from the tints
the Consent Agreement is concluded untif the subsequent proceediigs ir
ihe Tribunal or the Competition Appeal Court are cernpleted. This Includes,
but is not timited fo:

BLA fo the extent that i is In sxisienes and has not yet been provided,
providing evidence, writen ar otherwise, which fs in its possession or
under is control, conceminig the contraventions in tls Consent
Agreement: and avalling Its employees to tesiify ae witnesses for the
Commission in Shy Cases regarding the contraventlone contained in
ihis Consent Agreement:
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agreement fo Ke employees, managers and directors within 60 {ihitty)

days of the dafe of confirmation of this Consent Agreement as. an

order of the Tribunal;

reiraln trem engaging in condiat which contravenes secilon 4(1)(b) of

the Aca, and fromengading In any prohibited practice in future;

develop, Irplement and moniter a competition law compliance

programme ee part of its corparate govermence policy, which is

designed to ereure that its employees, management, diractors and

agents do not engagein fulure contraventions of the Act, In particular,

such compliance programme should Include mechenlenis for the

identification, prevention, detection and monitoring of any

contravention of the Act

submit a copy of such cormplianes pragraname to the Gornmission

vathin 60 (sixty) daye of the dete of confirmation of the Consent

Agreement sa an order by the Tribunal,

actively endeavourto put in place measures to faciiiate the ability of

Small Agencies to Wansacl wih United Stations, as set out in

paragraph 7 of this Ceneent Agreement,

ADIINISTRATIVE PENALTY

Having regard to the provislons of sections 58(1)(a)(ill) as read with

sections 68())(e)},-59(2).ancd59(3)

olthe

Act,

United

Stations is liable fp pay i
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an acrainieirative penady.

United Stations agrees and undertakes te pay an administrative penalty i

the amount of Re22 S20.79 our hundred and Qventydhree Goausad,

vik whieh doe let

 

apes rae Aye

 

ralrae:

evesed 16% (len percent) of United Station's annual tumover in the

Republic of South Africa forits financial yout ended 2076.

The administrative penalty shall ba paid Into the Commission's bank

account, details of which are as follows:

Name: The Competition Comenisalon Fas Account

Bonk: Abed Bank, Pretoria

Account Nureber 4080776576

Brengh Godlet d23 S45

Ref: 2678DechGetilinked Gtations

‘The administrative penally will be paid over by the Commission to the

National Revenue Fund In accordance with section 58(4) af the Act.

OTHER REMECIES

SMALL AGENCY PARTICIPATION

Unites Stations undertakes to provide 25% (iwenty five percent) in

bonus advertising airtine for every Rand of advertising apace bought
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iyrall Quedifying Smell Apenctes, The bonus advertisingairtime will be

uilisad at tines scheduled atthe discretion of Uniled Statians, which

discretion shall be reasonably exerclacd, taking Into acount the

ng epece peckape purehased, the target audlenve and

 

auve

advertising requirements of the cients of Qualifying Sinall Aganciws.

United Statione will offer these fernne for a period of 3 (bree) years

from the date of cerdinnalion of tha Consent Agreement, suljact to 4

tofal annust advertising space cap of RT 800 400.00 (one nallfon,

five hundred thovasnel rairich

United Stations undertakes fo publish the terme In paragraph 7.7 of

the Consent Agreement using natlonal media that has @ reach to

Qualiving Smell Agencies within 10 (tan) business daysfram the date

of confirmation of tls Consent Agreement as an orderof the Tribunal,

inviting all Qualifyirg Small Agencies to participate. United Stations

will thereafier publish these terms every your on the anniversary of

thefirst publication for a period af 3 (three) yours,

Unlted Stations undertakes (o provide the Commission with a written

report in neepeot of the uillisation of the 26% bonus advertising space

by Qualifying Small Agencies. Guch repart shed] Inelu information

on the number of Qualifying Gmall Agencles who have uillised the

bonus advertising space, as wall a8 the rames, contact detalle and

fha Rend value of the bonus advertising space received by each

Qualifying Small Agericy.
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United Stations shall submit such repert 1 (one) month afer every 6

islx) month period from the date of confinnation of thls Consent

Agreement, for a period of 3 Uhree) years.

 

Untied Stations undertakes to contribute an arnount of R182 644.68

fone huedred and fifty-two thousand six hundred and eleven

rated and forty-six cente) over a perlod of 3 (three) years fromthe

date of confiination of this Consent Agreement to the Economic

Development Fund io enable the development of Qualifying

Beneficiaries.

United Stations undertakes fo make 3 (three) equal contributions af

f 60 676.50 (iifly thousand elght hundred and seventy rand and

fifty cenfa) Into the Economie Development Fund. The first

contribution is payable within 3 (three) months from the date of

confirmation of this Consent Agreement and thereafier make fhe

second and third contributions at the anniversary of the first.

These contributlons shall be made Info an account created and

managed by MDDA.

The Qualifying Beneficiaries are Black People and Include the

followine:eB
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students regubing bursaries fo etudy media or advertising

quafifleations at terllary institutions;

individuals requiring aesislance ta asquie necessary posl-

56 fo pericloste in ihe advertising
+

 

qualifications. eX

Induetry;

individuals requiring assistance wih sporgorship for mentoring

or training in areas of media and/or advertising bueiness

fundamentals including working capital management,

capitalization and HR processes;

black owned small rredia or advertising agencies requiring

gesistance with startup capital,

The Economie Development Fund will be managed and administered

hy the MDDA and will be subject to annual audits by an auditing finn.

MONA shall eubivilt an audited report relating to the managemant ang

administration of the activities of the Economie Development Fund to

the Germmiselon within 8 months of the completion of the audit.

In addition, the MDDA shail provide the Commission with a written

report In respectofthe utilisation of the contributions made by United

Stations to the Economie Development Fund, Including the numberof

Qualifying Small Agencies who derived benelits from such

contributions, ag well ae the names, contact details and the Rand

L\

  

  



 
 

 

value of the benetile renelved by Qualifying Srvall Agencies, Such

report shall be submited every6 (al) months for a period of 4 (hres)

years,

TAG Ie gocordenits welt clause 4.4 of the MUNA agreement, MBDA shall

publish the: tenves ire paragraph 7.2 of this Congent Agreement using

national media that hee & reech fo Qualifying Small Agencies within

3 (three) months from the date of confirmation of this Consent

Agreement es an order of the Tribunal,

B. PULL MD FINAL SETTLEMENT

This agreement ls entered into in full and final setilementof all conduct engaged

in by United Sistions with Its competitors as sef out in peragraph 2 of thle

Consent Agreement end, upon confirmation as an order by the Tribunal,

concludasall proceedings between the Commission and United Stationsia this

regard.

For UNITESTATIONS (PPV) LC
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

(HELD AT PRETORIA)

CT CASE NO: CR294Feb18

CC CASE NOs: 2011Nov5779 and 2015Dec0695

In the matter between:

In re GC Case Nos: 2011Nov5779 and 2015Dec0695

   

 

THE COMPETITION COMMISSION co comp Applicant
south afrled

|
| 2018 -06- 15

o
And | RECRIVED BY: Pag bo a}

| aa
UNITED STATIONS PROPRIETARYLIMITED , Respondent

 

ADDENDUM TO THE CONSENT AGREEMENT CONCLUDED BETWEEN THE

COMPETITION COMMISSION AND UNITED STATIONS PROPRIETARYLIMITED

DATED 04 MAY 2018

 

It is hereby recorded, by agreement betweentheparties, that the consent agreement

concluded between The Competition Commission and United Stations Proprietary

Limited, signed on 04 May 2018 and presented for confirmation by the Competition

Tribunal on 16 May 2018 (the "Consent Agreement"), is amended as follows:

1. AD PARAGRAPH6 (ADMINISTRATIVE PENALTY)

h

 

 
 

t.1-Thefollowing paragraphisinserted-asparagraph6.3

The paymentshail be made within 30 (thirty) days of the confirmation of the    

 
 



 

 

Consent Agreementas an orderof the Tribunal.

2. This addéndum shall be deemedto be incorporated into and form part of the

Consent Agreement and, unless otherwise stated, the words and phrases used

in this addendum shall bear the meaning ascribed to them in the Consent

Agreement.

For United Stations Proprietary Limited

a TH >

Date and signed at Odpnrestuec, on the [g Way of My 2018.

   
Regeer BUNCE   RiIVAIC

Namein full:

—0f>
Designation; MANAGING Bieecrer

For the Commission

; ua ar o

Date and signed at PRG Wo R(X on the ai of AUNG 2018

     TAMBINKOSIBONAKELE
COMPETITION COMMISSIONER

 
  


